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Magistrate Judge Pohorelsky's arrest warrant was

issued on the basis of a warrant from a Swiss Examining

Magistrate issued January 10, 2000. The Swiss government

issued a "complementary" warrant on January 24, 2001, and

a formal Extradition Request on February 5, 2001 seeking

Borodin's extradition to face charges of money laundering

and participation in a criminal organization in violation

of the Swiss Criminal Code.  

The formal request for extradition describes

documentation amassed by the Swiss investigating

magistrate in support of charges that Borodin exacted

kickbacks in the range of $30,000,000 from Swiss companies

for awarding them construction contracts in violation of

Swiss Criminal Code Article 314, Dishonest Public

Administration and Swiss Criminal Code Article 315,

Passive Corruption.  

Specifically, Borodin is alleged to have abused his
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to.  In addition, Article 61, Section 1 of the Russian

Constitution provides that citizens of the Russian

Federation "may not be deported out of Russia or

extradited to another state."   

Borodin offered to execute a waiver of his

constitutional rights in this regard.  The government

replied that there is no assurance that the waiver would

be enforceable under Russian law.  In any event, the court

should not get into the business of trying to interpret

Russian constitutional law.

At the second bail hearing on March 2, 2001, Borodin

offered to wear an electronic bracelet, and to provide at

his own expense, 24-hour surveillance if he were allowed

to live on "house arrest" at a location other than the

Russian Consulate.  The locations suggested were the

residence attached to the Russian Orthodox Church, or a

hotel or apartment on the upted te  esids ofManhattae"   
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undertaking to "observe" any Court order prohibiting

Borodin from entering Russian diplomatic property. 

Borodin also offers a cash bond.

Borodin's argument for special circuances12assurancesso ithe g Russi governgumenon his behalf,. Borodinsobsterthat the Swiss have not12suspicion.  Hesco ennderthat Armatle I(1)so ithe. 



13

This technical argument has been rejected by courts

on several grounds.  These grounds are the principles that
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counter argument that extradition is sought only to

question);  In the Matter of the Extradition of Lehming,

951 F. Supp. 505 (D. Delaware 1996Tp(re(questng naitio'so) Tj
0 -28.5  TD submiattd evidence uesablishtd iuntent o prosecute).o) Tj365 -29.25  TD Aht ralr argumen, (cousel for Borodint eplaintd  tha4) Tj
-65 -29.25  TD  theSwiss (corts (ant onlyformalnlych are a defendaentwhto) Tj
0 -28.5  TD physicalnlyappears beforef thm.  Intwould be absurdy to) Tj
0 -29.25  TD hold  tha  theSwiss (annoat extradie Borodint o appearo) TjT* (beforef thir (corts  o be formalnlych ared becausef thyo) Tj
0 -28.5  TD have noatalreadlyformalnlych ared him. o) Tj365 -29.25  TD Article IX(3)r of the ExtraditionTreaty with4

queso

cort has reviewtd  te Re(quesyforo) TjT* ( Extraditionand  theaccompanytng Declaraition ofKenneth4) Tj
0 -28.5  TD Propp, Attorney AdvisteriIn theOffice  of theLegalrAdvisteg
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It is clear to this court that the warrants dated

January 10, 2000 and January 24, 2001, and the formal

Request for Extradition fulfill the /a 24herantofll talRequest for Extraditiocontainsalcontractual1, anfinancial1transactitis in which Borodinal
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government to the government of the United States that he

will be made available and that their government needs him
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Borodin contends that his unique background makes him

uniquely qualified to bring the representatives of these

two nations together, in a young and fragile Union. The

argument for special circumstances depends quite heavily

on the proposition that Borodin himself is indispensable

to his important position.  This is not so much an

argument of special circumstances as it is an argument for

the special status of Borodin himself.  While the court

does not question Borodin's qualifications for his

position, Borodin's status does not constitute a special

circumstance which overcomes a presumption against bail in

extradition cases.

The conduct of Union business from prison is

undeniably difficult.  Borodin may make telephone calls

and see visitors in prison, albeit on a limited basis. He

does not have computer access, nor can he receive faxes in

prison.  But he may receive documents there, and review

them with his visitors.  According to the Ambassador's

statement at the first bail hearing, his chief of staff
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may be made available to him in New York.  His

responsibility as State Secretary is presently being

covered by the Deputy.

The most pressing task that Borodin cites in his

argument is the preparation of a budget for the upcoming

Union. While the upcoming Union meeting was rescheduled

from March until April, that kind of delay due to the

unavailability of a significant participant is not

uncommon in the course of business or governmental

affairs, and does not constitute an extraordinary

hardship.

It is difficult to see how moving Borodin from prison

to 24-hour confinement can significantly relieve any

ongoing harm claimed to be visited upon the functioning of

the Union.  The court is not persuaded that other

administrative remedies could not be employed to continue

this work of the Union in Borodin's absence, as indeed it

has been doing since he left Russia prior to his arrest on

January 17, 2001.
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At the level of international economic and political
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is not altogether accurate, and this court does not agree

with such an assessment.

A fundamental inquiry in the measurement of an

extraditee's risk of flight is whether he has sufficient

ties to the community to make flight unlikely.  See, e.g.,

Extradition of Nacif-Borge, 829 F.Supp. 1210 (D. Nev.

1993).  There is no dispute in this case that Borodin has

no significant ties to the United States which would

prevent his flight.  

Further, the Russian government has taken the

position that Borodin did not commit any crime in

connection with the transactions underlying the Swiss

extradition request.  Coupled with Borodin's political and

financial influence in Russia, it would seem that he has

significant motive and potential foihh5i8mmunity tflgreecd bailan
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Constitution, would be faced with violating the

Constitutional rights of its own citizen if it were to

give him up for extradition upon the request of the

American or Swiss governments. 

Although Borodin offers to waive this constitutional



24

Convention and Protocol between the United States and the

Soviet Union.  

The Department then stated that the Russian

Federation could waive the immunity of its consular

officers and employees and its Consul General by express
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not if Borodin were on Russian diplomatic property the
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Borodin's Memorandum of Law dated February 26,
2001 supporting his application for bail, cites
the 
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circumstances.  See United States v.Kin-Hong, 83 F.3d 523

(1st Cir. 1996).

Borodin's offer to pay for 24-hour surveillance

including the wearing of an electronic bracelet and

confinement to a selected location would be rejected even

if sovereign Russian property were not so proximately

available as it is here in New York. In the first place,
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not trained by or ultimately accountable to the

government, even i1o(7fultelselected.  E even io t costhe) Tj
0 9.28.5  TDof surveillance is cogovined bBorodin,io t  (governmehe) Tj
0 -28.5  TDstill incurs an addineadminist ttive burdevenn supervisinghe

 bBorod's casSeeand rejeles he iproposal blebe releasSdmehe
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_____________________________

Eugene H. Nickerson, U.S.D.J. 


